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MNepexon K pbIHOYHOWM SKOHOMMKE, CBA3aHHOE C HUM YCJIOXKHEHNE OTHOLUEHUN
COBCTBEHHOCTU, @ TaKXXe CHMXXEHNE YPOBHSA XXN3HN MHOIMMX rpaKgaH Hallen CTPpaHbl
npueenn K 060CTpeHNo KPUMUHONOMNYECKON CUTYaL NN B LLEJIOM U K POCTY
nocsAraTesibCTB Ha Yy)KOe UMYLLLECTBO - B YaCTHOCTU. lNpecTynnieHns npoTms
cobcTBeHHOCTU 1 Bopbba C HUMK NpPeBPATUNNCL B OQHY M3 CaMbIX aKTyaJlbHbIX Npobiem
COBpPEMEHHON IPUANYECKON NPaKTUKN. CNeKTp NpecTynaeHnin NpoTne COBCTBEHHOCTN
pa3Hoobpa3eH, NpnyemM Hapsaay Co CTapbiMM, XOPOLLO U3BECTHbLIMU 1 ONpeaeneHHbIMN B
NMpaBOBON NnTepaType M 3aKOHOAATENbCTBE ABEHUAMU, BO3SHUKAIOT HOBbIE,
oTpaxkawuwme cneundunKy COBpeMEHHOIro YPOBHSA Pa3BUTUS SKOHOMUKUN U HayKn. pabex
KakK 0OVH U3 BUOOB NPecTynjeHnsa NpoTme COOCTBEHHOCTN OTHOCUTCA K YMUCAY, BO-
nepBbIX, 4OBOJIbHO OMACHbIX, @ BO-BTOPbIX, AOCTAaTO4YHO XOPOLLO N3YYEHHbIX CN0Cob60B
Takoro poja npecTtynjaeHun.

1. XvweHune: NnoHATUE N NpU3Hakun

B coBpeMeHHOM POCCUINCKOM YrosIOBHOM MNpaBe TeEPMUHOM "xuueHune" obo3HavaeTcs
bonbllag rpynna NpecTynjaeHnn npoTnuB COBCTBEHHOCTU, CXOOHbLIX Mexay cobon no
MHOIMMM 0O BbEKTUBHBLIM N CYObEKTUBHBLIM Npu3Hakam. ObbeKkTnBHasa NoTpebHOCTb B
TakoMm obobuiatolemM NMOHATUM BO3HUKIIA elle B HaYasbHbIN nepunod oopMmnpoBaHus
KOAN(PNLNPOBAHHOIO YroJIOBHONO 3aKOHO4aTes/IbCTBa.

OCHOBHOE cofep>XaHuMe 3TOro NOHATUSA B TOM, 4TO He popMa cobCTBEHHOCTH, a
COBOKYMHOCTb onpeaeneHHbIX 06beKTUBHbIX N CYOBbEKTUBHbIX MPU3HAKOB COCTaBNAET
cogep)xaHue xmuweHnsa. ObHapyXnUnoCb OTCYTCTBUE NPENATCTBUN HU C A3bIKOBOW, HU C
IOPNONYECKON CTOPOHbLI A1 PAaCNPOCTPAHEHUSA NOHATUA "XnweHne" Ha Bce hopMmbl
cobCcTBEHHOCTW. B Hayke yrosioBHOro rnpasa npeanarajuncb pasinyHble onpeneneHuns
obuwero NOHATMA XULWEHNSA, OTnYaLwmecs obnnnem popmynmpoBoK.

B HacTosLlee BpeMsA MOXXHO BblOENINTb Te€ NPU3HAKUN XULLEHNS, B OTHOLLEHUN KOTOPbIX
OOCTUTHYTO €QUHCTBO B3rna40B, N Te TpeboBaHMSA, KOTOPbLIM OO/IKHO OTBeYaTb Hay4YHoe
onpepneneHne obuwero NoHATUSA "xuweHne". BoNbLWMHCTBO NpeasaraBLUNXCA B HayKe
YrOJIOBHOIrO NpaBa onpefesieHnn BKAKYaeT cneaylowmne a1eMeHThl, oTpaXkatowme
npu3HaknM xuweHus: 1) obobLieHHasa xapakTepucTuka caMoro 4eNCcTBus, Kotopas, Bo-
rnepBblX, OO0JI)XKHa OXBaTbiBaTb BC& POPMbl XULLEHWNSA, BO-BTOPbIX, HE PAaCNPOCTPaHATbLCH
Ha MHble NPecTynJaeHns NPoTnB CO6CTBEHHOCTU, B-TPETbUX, COAEpPXaTb YKa3aHMe Ha
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MOMEHT OKOHYaHUA XULLEHNS; 2) YKa3aHue Ha NPOTMBOMNPaBHOCTb AENCTBUS; 3) NPU3HaAK
6e3Bo3Me3aHOCTU; 4) yKa3aHMe Ha nNpeaMeT nocaraTenbCcTBa (MMyLECTBO) 1 ero
HaxoxxaeHue B obnagaHun ("poHaax") cobcTBeHHUKA; 5) CyObEKTUBHbIE MPU3HAKMN
XULWEeHNS (YMbICEN U KOPbICTHAs LUenb).

Bonblue BCero pacxoxxaeHusa B onpeaeneHnsax KacatoTcs 0600l eHHON XapaKTePUCTUKN
crnocoba pencreusa. Hago NnpusHaTb, YTO NOKA HE HAWAEHO TakKoro TepMmHa, KOTopbIin
npu ynoTpebneHnn B 3TUX Lenax He noaseprancs 6bl KpuTuke ¢ TOM nan gpyrown
nosuumm: nmbo ero Hesb3a NPUIOXKUTL KO BCEM hopMaM xueHns, nmbo oH He
NO3BOJIAET OTFPAHNYNTb XULLEHNE OT UHbIX NOCAraTesibCTB Ha COBCTBEHHOCTbL, B0 OH
He XapakKTepusyeT MOMEHT OKOHYaHUA npecTynsieHnsa. B nocnenHee speMs MHorme
aBTOPbl CTasIN ONepupoBaTh MPU XapakTePUCTNKE OO bEKTUBHOMN CTOPOHbI XULLEHUS
OBYMs CZIOBaMU, YKa3blBalOWMMKN Ha gencteune: "usbatue" un "obpaweHune"; "nsbvatmne" n
"3axBaT" ("3aBnageHue"); "nsBnedvyenne" n "obpaweHne". Takon npmem rnossonseTt
noJiHee oxapakTepn3oBaTb 0ObEKTUBHY CTOPOHY NPecTynJieHNs, HO UCMOJiIb30BaHUe
OBYX OTrNaroJibHbIX CYyLLLEeCTBUTESIbHbIX CO34aeT BnevYaTneHmne obsasaTesibHON
OBYXCTYNEHYaTOCTUN XULLEHNA: CHaYasla n3bAatue (U3BnevyeHme) nmyulecTtsa, a NOTOM -
obpalieHne ero B cCO6CTBEHHOCTDL (3aBnageHmne). Takasg ABYXCTYNEHYaTOCTb HE MOXKET
CHYUNTATLCA TUMNYHOW ANS XUeHns. MNMonbiTKa NCNpaBuTb 3TO NosI0XKeHWe bbina
npeanpuHAaTa B NpoekTe YrosoBHOro kogekca P® 1992 r., roe xuuieHve onpenensanochb
Kak "yMblWJIeHHOe, NpoTMBONpaBHoe, be3Bo3mMe3gHOe 3aBiafleHne Yy>XUM NMYLLEeCTBOM,
CONpsiXXeHHoe C ero n3bAaTmem n3 obnagaHnsa cobCcTBeHHMKA, C Lesblo obpalieHns B
CBOI CODCTBEHHOCTb UM PaCroOpPsXXeHUA Kak CBOUM COBCTBEHHbIM".

MNo-BMAMMOMY, 3TOT 3/IEMEHT 00l Eero NOHATUA XULWEHUSA HY)KOAeTCs B AasIbHENLLEM
YTOYHEHUN. Ba>KHO, 4TO HaMeTU1I0Cb e4NHCTBO NOAX04a K PELUEHMNIO C/I0OXXHOW Hay4YHON
3a4a4uM - K pa3paboTke obwero NoHATUA "XmweHune". NMepeyncneHHbie Bbille NpU3HaKkun
XNLWEHNSA NPU3HAOTCS B TEOPUM YIrOJIOBHOIO nNpasa u cynebHon npakTuke
obsazaTenbHbIMU. TP OTCYTCTBUM OQHOMO U3 HUX HEeJb3S pacCMaTpuBaTb COAESAHHOE KakK
XULEHNEe, fa)XKe eCcqn AeNnCcTBng cybbekTa hopMasibHO COOTBETCTBYIOT OMUCAHUIO TON
NN NHOW (POPMBbI XULLEHUSA B ANCMO3ULNAX aHANU3NPpYyeMbIX cTaTen. Mexay Tem B
cynebHom npakTukKe BCTPeYanCb Cilyvaun, Korga BbISCHEHMIO 00X NPU3HAKOB
XUWEeHNSA He NpuaaBanocb 3Ha4YeHnsa. OQHOM M3 NPUYNH OWNBOK B KBanudukaunm 6b1s10
OTCYTCTBME 3aKOHOAATEs/IbHOIr0 onpeaesieHnsa XNLLEHNS.

B Hayke yronoBHoOro npasa Ob1s10 NPU3HAHO, YTO PacKpbITUE MOHATUA "XnleHne" n
XapaKTepUCTUKa ero OCHOBHbIX 2J1EMEHTOB MO3BONISAIOT BbIABUTb U 000COOUTbL NPU3HAKM,
npucylme BcemMm popmam xuueHuns, obneryaoT aHaIn3 KOHKPETHbIX (DOPM XULLEHUS,
MOMOralT OTFPAHMYEHMNIO UX OT APYrUX NPecTynaeHnn NpoTnue cO6CTBEHHOCTU, OT



rnocsiraTesibCTB Ha UHble 0OBEKTHI, @ TaKXXe OeNCTBUN, He HaKa3yeMbiX B YIrOJIOBHOM
nopsanke. XuuieHune - 3To BCcerga nMmyuiecteBeHHoe npectynieHue. IMmywecTso
npeactaBiadaeT cobon npeamMeT XrueHms, KOTOprI7I cnepnyetTt oTJindaTb OT obbekTa -
06LWeCcTBEHHbIX OTHOLLEHUIA.

Teopuns yrosioBHOro npasa U rnpakTUkKa NpaBoNpUMEHNTENbHON OeATeNbHOCTHU
BblpaboTann cucTteMy NpuU3HaKoB MMYLLLECTBA Kak 00a3aTe/IbHOro 3/71eEMeHTa CocTaBa
noboro xmnuweHus. Npexxne Bcero, NpegmMeT XMUWeHNs Bcerga MmaTepuaneH, aBnseTcs
4aCTblO MaTepuasbHOro Mupa, T.e. obnagaeT NpMU3HaKOM BelW. ITO TakK Ha3biBaeMbIN
dur3nyecKknin Npn3Hak npegmeTa xmweHns. He MoryT 6bITb NpegMeToM XULLEHUSA KaK
MMYLLEeCTBEHHOro nNpecTynjeHns naen, B3rnanbl, nposiBJeHNs 4enoBe4yeckoro pasyma,
nHpopmMaumsa. O XUWEHUN NHTENNEKTYaIbHOW COBCTBEHHOCTN MOXXHO FrOBOPUTL JIULWbL B
crneynasnbHOM CMbICNE, UMes B BUAY, K npuMepy, naarmnat (cT. 146, 147 YK) nnun
HernpaBOMepHOe NCMOJIb30BaHWE KOMMNbOTEPHOW MHpopMaumm (cT. 272 YK). He moxeT
OblTb NPeaAMEeTOM XULLEHNSA (BBUAY OTCYTCTBMSA BELWHOMO NpU3HaKa) a/IeKTpudeckas nam
TensioBas s3Heprna. HezakoHHOe CaMOBOJIbHOE UCMOJIb30BaHME B KOPbICTHbIX LesfaxX 3TUX
BUOOB dHEpPrmn MoxxeT obpa3oBaTb COCTAB MHOMO NPeCcTyrnieHns NpPoTUB COBCTBEHHOCTH,
npenycMoTpeHHoro cT. 165 YK PO.

BTopon npu3sHak npeaMeTa XULWEHNS - SKOHOMUYECKUN. NpeaMeToM XULLEHNA MOXeT
ObITb TONILKO Bellb, MMetoLlasa onpeaesieHHY SKOHOMUYECKYHO LLeHHOCTb. ObblyHoe
Bblpa>keHne LLeHHOCTW BeLUW - ee CTOMMOCTb, AeHeXXHas oueHKa. [103TomMy AeHbru,
BaJIlOTHbIE LLEHHOCTU, LeHHble Bymaruv (akuum, rocyapcTBeHHble obamraumu, Bayyepsl,
[eno3nTHble cepTUUKaTbl U T.M.), ABNAIOWMECH SKBUBANEHTOM CTOMMOCTU, TaKxXe
MOryT BbITb NpegMeToM xuuweHusa. 1 HanpoTume, He MOryT ObITb NpPeaAMeTOM XULLLEHUS
BeWn, NpakKTUYeCKN yTpaTUBLLUME XO3ANCTBEHHYIO LLEHHOCTb, UK NMPUPOLHbIe 06BHEKTHI,
B KOTOPbIe HE BNIOXKEH TPyA Yyenoseka ("aapbl npupoabl"). MocnegHee obCcTOATENBCTBO
nMeeT 3HavyeHne ONd OTrpaHNYeHNs XNLWEHNSA OT pAfa IKOJIOrMYEeCKNX NPecTynjieHnn.
He3akoHHOe obpalleHune B CBOKO COBCTBEHHOCTb NMPOAYKTOB NMPUPObl, U3BJIEYEHHbIX N3
€CTeCTBEHHOro cCoCcToAHUA bnarogapsa NpuUNOXKeHUIO Tpyaa, obpasyeT xueHne
(HanpuMep, N3bATUE BbINIOBIEHHON PbiObl U3 ceTen pblIboN0BELKOro NpeanpusaTus).
BBuOy oTCYTCTBMA SKOHOMNYECKOro NMpu3Haka He MOryT pacCcMaTpuUBaTbCA B KavyecTBe
NMyLLLeCTBa AOKYMEHTbl HEMMYLLLeCTBEHHOI O XapakKTepa, a Tak>Xe AOKYMEeHTbl, KOTopble
He ABNAITCA HOCUTENIAMU CTOUMOCTHN, HO JINLLbL NPefoCTaBAA0T NPaBo Ha NnoJly4yeHune
nmyLlecTBa (4OBEPEHHOCTb, HaKNlagHadA, KBUTaHUNA U T.4.). XULLeHne Takoro
OOKYMeHTa C Lesibio nocaenyrLlero He3akoHHOro NoJly4eHns no HeMy Yy »X0oro
nMmyLLecTBa npeacTtasnaseT cobon NpuroTossieHne K MolleHHNYecTBy. CKka3aHHoe
OTHOCUTCSH U K IerMTUMaUNOHHbIM 3HaKaM ()KeToHaM, HOMepKaM U1 T.1.).



OTBEeTCTBEHHOCTb 3a XULWeHne oprUnaibHbIX JOKYMEHTOB, @ Tak)Xe LWTaMrnoB naun
rneyaTten, He CBA3aHHOE C 3aBJlafleHNeM MMYLLEeCTBOM, HacTyrnaeT no cT. 325 YK PO.

TpeTuin NpusHaK npegmMeTa XULWeHUs - pugnyeckuin. Takum npegMmeToM MoXKeT
BbICTYNATb JINLb Yy>KOe UMYLLECTBO, «NpeAMeTOM XULLEHUS U UHbIX NPeCTYNIeHUN,
ABJIIETCS YyXKO0e, T.e. He Haxoasuleecs B COOCTBEHHOCTU UM 3aKOHHOM BJlaeHUN
BUHOBHOI0, MMyLLECTBO». "XuweHune" cobCTBEHHOro nMyLecTBa He HapyLllaeT
OTHOLWEHNN cObCTBEHHOCTW. MNMpun onpefeneHHbIX YCN0BUAX Takne 4enCTBUA MOryT
paccMaTpMBaTbCA KaK CaMOynpaBCTBO UM NPUrOTOBJIEHNE K MOLLUEHHNYeCTBY, eC/u
BUHOBHbIN MMes1 HAMepEeHUSA MoJly4nTb BO3MeLlleHMe 3a aKobbl yTpadyeHHYo Bellb. He
obpa3syeT XMLWEeHNA Takxe TanHoe N3bATUE JINYHOIO NMYLLeCTBa, HaXoasLerocsa B
obuien coBMeCcTHOM COBCTBEHHOCTU CybbeKkTa U Apyrux auu.

NTak, nMyLLecTBO Kak npeaMeT XMLEHNS - 3TO BELUW, AeHbIM, LeHHble Bymaru n gpyrue
npeaMeTbl MaTepuanbHoOro mmpa, obnagatoLlive CTOMMOCTbIO, MO MOBOAY KOTOPbIX
CYLLEeCTBYIOT OTHOLUEHUS COBCTBEHHOCTN, HapyLUAeMble NPecTyrnjeHneM.

NMpeaMeToM XULLLeHUS MOXeET OblTb KakK ABUXMMOE, Tak U HeABUKNMOE NMYLLECTBO.
Mpn3HaK ABMXUMOCTU NMMYLLECTBA HE UMeeT 3HaYeHUS A1 YCTaHOBIEHUS XULLLEHUS.
HekoTopble BUAblI HEABVMXNUMOIO UMYLLLECTBa MO CBOUM 06 BbEKTUBHLIM CBONCTBaM HeJlb34
MOXUTUTb TAaHO (OOM, KBapTUpPa, 3e€MelbHbIN Y4aCTOK), HO MOXXHO MOXUTUTb NyTeM
obmaHa, HacunMa nnam yrposbl. Tak, B NocsieaHee BpeMs y4aCTUINCh CllyYan XULLeHUs
NPUBaTU3NPOBaHHLIX KBAapTUP. KpoMe TOoro, Kak nokasblBaeT NMpakTuka, "Heasumxumoe"
MMYLLECTBO B OTAEJIbHbIX CJlydasax MoxeT OblITb obpalyeHo B "aBmxnmoe" (pasbop un
nepeso3kKa MHANBNAYAJIbHOIO XWJIOr0 AioMa, CHATUE N YBO3 MeTaJIJInYeCKon orpagbl
Cafo0BOro ToOBapuLLECTBa, AEMOHTaX JIMHUN CBA3U UM KOHTAaKTHOro nposoja Ha
»Xenes3Honm gopore, xvueHue njaogopoaHOro €108 3eMJn C Yy)KOro 3eMeJsibHOro y4yacTKa
n ap.).

NpeaMeToM XULeHUsA MoXKeT ObITb U UMYLLLECTBO, U3BATOE U3 rpa)kgaHckoro obopoTa.
Ho ecnin noxuwaeTcsa nMyw,ecTBo, BafeHne KoTopbiM 1 060poT KOTOPOro
npencTaBnsaoT yrpo3y obwecTBeHHON 6€30NacHOCTU UM 340POBbI0 HaceNeHuns
(opy>ue, HapkKoTU4YeCcKMe cpencTBa Uian NCUXOTPONHbIE BellecTBa, pagNoakKTUBHbIE
BeLlecTBa), TO CoOaessHHOe KBannpuunpyeTcs rno COOTBETCTBYIOLWMM CTaTbaM . 24 YK
P®, a He KakK nMyLleCcTBeHHOe rnpecTynjeHune.

Ba)KHenLWmnM 3/1eMeHTOM 3aKOHO4ATE/IbHOr0 onpeAesieHNs XULLEHNS ABASETCA
0606LeHHas xapakTepucTmka cnocoba [encTems, KotTopasa npeanosaraeT "nsbaTue u
(nnwn) obpawieHne Yy)>Koro nMyLecTsa B NoJb3y BUHOBHOIO nnu apyrmux nuuy". Mpn



COBEpPLUEHUN XULLLEHNSA NMYLLLECTBO NU3biIMaeTcs U3 obnagaHmna cobCcTBeHHMKa Wi nuua, B
BEOEHUN NN Mo OXPAaHOW KOTOPOro OHO HaxoauTcs. Ecam nmyuwectso no TeM nnm
WHbIM NPUYNHaM y>xe BblObINo N3 obnagaHmna cobCTBeHHUKA, TO 3aBJlafeHNe TakKuMm
npegmeToM He obpasyeT xuuieHnsa. HenmpaBoMepHoOe NPUCBOEHNE HAaNOEHHOW NN
C/ly4alHO OKa3aBLUEWNCS Y BUHOBHOIO Yy>KON BELUM BAE€YET JINLb FPa>kJaHCKO-NPaBOBYIO
OTBETCTBEHHOCTb. Haxoaswmmcsa B obnagaHnm cobCTBEHHMKA cnefyeT CYMTaTb He
TOMIbKO CrMeumnasbHO OXpPaHaeMoe Uan 3anepToe NMyLLLECTBO, HO U TakKoe, K KOTOpOMY
OTKPbIT AOCTYN - HA TEPPUTOPUN NPEANPUATUS, B MOMELLEHNN YHYPEXXAEHMUSA, Ha
CTPONTENBHOW MIOWAaAKe UIN B APYrOM MecCcTe OCYLIeCTB/IeHUS X039MCTBEHHOW
nesATeNbHOCTU, Ha TPAHCMOPTHOM CPpeacTBe, a TakXxe B /iloboM mecTe, roe oHo
BPeMeHHO HaxoauTcsa 6e3 NnpnucMoTpa, ecaim 3TO UMYLLLECTBO He ABNAETCH YTPAY€HHbIM
COBCTBEHHUNKOM.

2. ®opMbl XULLEHUA: TPabéx, pa3don

xuwjeHme rpabexx npectynieHme pasbon

YronoBHbIN KOOEKC YCTaHaBINBAET LWeCTb (hOpM XULLEHUNS:
Kpaxy (ctaTbda 158);

MOLLEeHHMYeCcTBO (cTaTbsa 159);

npucesoeHue (ctatba 160);

pacTpaTy (cTaTbs 160);

rpabéx (ctatbs 161);

pa3bon (ctaTbsa 162).

NMpuceBoeHne 1 pacTpaTy NPUHATO CHUTATb Pa3NYHbIMU (hopMaMnN XULLLEHNS, HECMOTPS
Ha TO, 4TO OHM 0OBbEONHATCHA OQHON CTaTbEN U OOHOW rPpynnown cocTaBoB. Pa3bon
TakXXe cyuTaeTcsad POPMON XULLEHMSA, XOTA B IMTepaType BbICKA3bIBAOTCA N gpyrme
MHeHNsA. PopMbl XMLLEHNSA B OCHOBHOM OTrpaHMyYMBatoTCsa no cnocoby cosepLueHus,
NHa4ve roBops - N0 06 bLEKTUBHOWM CTOPOHE AesHns. ObecTBeHHas ONacHOCTb
pPa3/INYHbIX POPM XULLEHNS HEOONHAKOBA, MO3TOMY NpeayCcCMOTPEeHHOEe HakKa3aHue
3aBMCUT, B HACTHOCTU, N OT POPM XULLEHMUS.

pabéx onpenenseTca Kak OTKPbITOE XULLEHNE YY>KOro MMyLLEeCTBa MU No crnocoby
coBepLleHnsa B onpenesiEHHON Mepe NPOTUBONOCTaBAAETCA Kpaxe. "lloxuweHune



ABNISETCHA OTKPbITbIM (Fpabe>xoMm), ecin BUHOBHbIN CO3HaBasl, YTO COBEPLUAET ero B
NPUCYTCTBUM MOTEPNEBLUNX UAN OPYTUX UL, N 4TO OHW NMOHUMAIOT XapaKTep ero
penctenn”. Hanbonee pacnpocTpaHéHHbIM rpabe)xoM ABSETCSA Pe3KUil 3axBaT
nMyLLecTBa C nocneayrowmm 6ercTtBom (M3BeCTHbI Cily4aun, Korga rpabex
OCYyLLEeCTBASACA C UCNOJIb30BaHMEM MoTouMKa).ObbekTUBHaA CcTopoHa rpabexa
XapaKTepusyeTcsa akTUBHbIMU AENCTBUAMU, COCTOALLMMN B OTKPbLITOM
HEHAaCUNbCTBEHHOM 3aBJIafleHUN YY)KUM UMYLLECTBOM. N5 NPU3HAHNSA XULWEHNS
OTKPbITbIM HE06X0AMMO, BO-NEPBbIX, 4TOObI COBCTBEHHUK, Bnageney nnbo nHoe nnuo
Habngann NpoTuBoNpaBHble AENCTBUA BUHOBHOIMO M MOHUMANIN UX NPEeCTYMNHbIN
XapakTep, a BO-BTOPbIX, 4TOObl BUHOBHbIA CO3HaBaJ1, HO UFTHOPUPOBaN AaHHOE
obcToATEeNbCTBO. He cumTatoTca rpabe)xomMm AencTeus B NPUCYTCTBUM COYHaCTHUKOB U
WHbIX TNL, OT KOTOPbIX BUHOBHbIN HE OXKNUOAET NPOTUBOAENCTBUSA, @ TaKXe B
NPUCYTCTBUM JINL, KOTOPbIE UMEKOT OCHOBAHUSA CHNTATb U3bATUE NMYLLECTBa
npasoMepHbIM, NMMbo Npossnaowmx bespasnnyme K npomcxoaawemy. OAHaKo OeNncTBus,
HavaTble KaK Kpa)ka 1 NpoaoJiKaeMble B NPUCYTCTBUN NOTEPMNEBLUEro Uan apyrux nmu,
HecMOTps Ha obHapy>xeHune, nepepacTaloT B rpabéx. Ecnm npm obHapy>XxeHnm nnuo
npekpaTuT XuweHmne (OHO MoXXeT BPOCUTb MNOXULLEHHOE U CKPbITLCA), TO ero A4enCcTBUS
HagNeXNT KBanMnuUMpoBaTb Kak NoKyLleHne Ha Kpaxy. CocTas rpabexa -
MaTepuasibHbIA, N03TOMY 0653aTesIbHbIM NPU3HAKOM ero 06 beKTUBHON CTOPOHbI
ABNIAOTCA 0OLLEeCTBEHHO OMNacHble MocNeacTBUA B BUAe nMyLlecTBeHHOro yulepba,
HaHeCeHHOro cobCTBEHHUKY NN NHOMY 3aKOHHOMY BJlagesibly UMYLLEeCTBa.
CnepoBaTeslbHO, OKOHYEHHbIM flaHHOE npecTyrnseHne Npnu3HaeTcs C MOMeHTa
hakKTn4eCckKoro 3assiaieHNsa NMyLLLeCTBOM, MocJjie Yero y BUHOBHOIO NMosiBASeTCS
BO3MO>XHOCTb MCM0OJIb30BaTbh NOXULLEHHOE UK PacnopsaanTbCA UM UHbIM 0Bpa3om No
CBOEMY YCMOTpPeHUI0. B 06BbeKTUBHYIO CTOPOHY rpabexxa BXOAUT TakXe NpUYNHHaA
CBA3b MeXAy NMPOTUBO3aKOHHbLIMU AeNCTBUAMN BUHOBHOIMO N HACTYMNMUBLUMMN BPpeaHbIMN
nocnenctemamm. CybbekTmBHas CTOpOHa rpabe)ka xapakTtepusyeTcs NPSAMbIM YMbIC/IOM.
BWHOBHbLIN CO3HAET, YTO OTKPbLITO, TO €CTb Ha rna3sax y Apyrux auy, noxmuiaeT vy>Koe
MMYLLECTBO, HA KOTOPOE Yy HEero HeT HUKaKUX Npas, NPeaBUANT, 4TO NMPUYNHUT CBOUMN
[EeNncTBNAMU COBCTBEHHUKY UM MHOMY 3aKOHHOMY Bllafesbly NMYLEeCTBEHHbIN yuiepb,
N xenaeT HaACTyNJIeHNa OaHHbIX NOCNeACTBUN. PyKOBOACTBYACH KOPbLICTHBIM MOTUBOM,
OH NpecsieayeT uesib HE3aKOHHOM0 U3BJIEHEHNSA HAXKUBbI 3@ CHET YY>KOro MMyLLLeCTBa.
CybbekT rpabexa - nmuo, gocturwee 14-netHero sBospacta. Ksanupuuynpywowme
obcToAaTenbCcTBa rpabexa cxoA4Hbl C KBaIMPUUUPYOWNMN 06CTOATENbCTBAMU KPaXKK -
3TO Te e YeTblpe Npu3HaKa, 4To 1 NPN KBaNNMGULMPOBaHHOM KpaXke: a) rpynna sauu no
npeaBapuTensHoOMy crosopy, 6) HEOAHOKPATHOCTb, B) HE3aKOHHOE NMPOHUKHOBEHME B
Xunuuie, noMeLleHne nanm nHoe XpaHunuie, r) NpuYnHeHne 3Ha4YnTenbLHoro yuwepba



rpa>xgaHuny. Cneunduyeckum KkBanmduumpyowmm ob6cToaTensCTBOM rpabexa
ABNAETCA NPUMEHeHne HaCuansa, He ONacHOro A4S XXMU3HM 1 340P0BbS MOTEpPreBLUero,
nn6o yrpo3bl MPMMEHEHNSA TakKoro Hacuamsa. Hacunmem, He onacHbIM 19 XU3HU U
300poBbs, cyaebHasa npakTuka cyntaeT noboun 1 NHblIE HAaCUNLCTBEHHbLIE AENCTBUS,
orpaHu4mBatowme ceobony OBM>XXEHUSA noTepnesLwero MMbo NnpuynHawLWmne emy
dursmnyeckyto 601b, HO HE OMaCHbIE AN €ro XXWU3HW UM 340P0BbS (YAapbl, yaep)XaHue,
CBsA3blBaHMeE 1 T.M.). Hacnnne moxxeT BbiTb NPUMEHEHO KaK K COBCTBEHHUKY, NN NHOMY
3aKOHHOMY BlafesibLly MMYyLLECTBa, TakK N K APYrMM nuam, KOTopble peasibHO uaun, No
MHEHUNIO BUHOBHOIO, MOM /1M BOCMPENATCTBOBATbL XULLEHNIO. HAaCMbCTBEHHbIN Fpabéx,
NoCAralLLnn HEe TONbKO Ha COBCTBEHHOCTb, HO N Ha HEMPUKOCHOBEHHOCTb JINYHOCTW,
npeacTtaBngeT cobon cnenyowyo CTyneHb 00w ecTBEHHOW ONAaCHOCTU N OTHOCUTCSA K
KaTeropumn TSHXXKUX MPecTynieHun (MakCuMaibHOEe HaKa3aHune - CEMb JIeT JINLWEHMNS
cBoboabl). DaKT MPMMEHEHUA HAaCUANA UK YTPO3bl €ro MPUMEHEHUSA K Ye/10BEKY
CYyLeCTBEHHO MeHSeT IOPUANYECKYO CYLHOCTb 3TOW pa3HOBMAHOCTM rpabexa. Ocobo
KBaMPULUMPOBAHHbLIN COCTaB rpabe)ka xapakTepusyeTcsa TEMU XKe NpPU3HaAKaMun, 4To U
0Cc060 KBaMPULUMNPOBaHHbIE BUAbI KPaXkn, MOLLEHHNYECTBA, MPUCBOEHMSA U pacTpaThl.

Pa3bon onpenensaeTcsa Kak HanageHne B Lensx XMWEHMSA Yy)>KOro MMyLLecTBa,
COBEpPLUEHHOE C MPUMEHEHMNEM HACUINSA, OMACHOr0 AN XXU3HU UK 340P0BbSA, NN C
Yyrpo301 NnpuMeHeHns Takoro Hacunmsa. Pazbon - Hanbonee obuwiecTBeHHO onacHas,
HacUNbCTBEHHas popMa XnLLEeHNs, NoCcAralLLas He TONIbKO Ha COBCTBEHHOCTb, HO N Ha
JINYHOCTb (XKM3Hb N 340POBbE NOTEPNEBLLUEr0), U ABAAETCA TAXKKUM NpPecTyrnjeHneM.
HenocpencrteeHHble 06beKThl pa3bos: BO-NepBbiX, KOHKpeTHasa hopMa COBCTBEHHOCTH, a
BO-BTOPbIX, 340p0OBbE NMLa, Noaseprierocs HanageHuto. O6beKTnBHaa CTOpOHa pa3bos
npencTtasnseT cobon HanageHne, CoBepLUeHHOe C MPUMEHEHMEM HaCcUIns, OrnacHoOro
AN XKU3HU UAK 340p0OBbSA NoTepnesLwlero, 1Mbo ¢ yrpo3on NnpuMeHeHNs Takoro Hacuans.
Mo HanageHneM NMoOHMMaeTCs OTKPbIToe MO0 CKPbITOe HeOXXNAAaHHOE arpecCUBHO-
HacnNbCTBEHHOE BO34eNCTBUE Ha COBCTBEHHMKA, NHOIO Blagenbla nmyuiectea nmbo
ApYyroro nuua, HanpuMmep, CTopoxxa. HanageHne MoXXeT HOCUTb 3aMaCKMPOBAHHbIN
XapakTep (yaap B CMNHY, U3 YKPbITUSA), @ TakXXe Bblpa)KaTbCA B ABHOM UAN TalHOM
BO34ENCTBUM Ha NOTEprneBLUEero HePBHO-MapaIuTUYECKUMUN, TOKCUYECKUMUN NN
odypMaHuMBalOWMMN CpeacTBaMu. Takme cnocobbl BO3OENCTBUSA 3a4acTylo He
0CO3HaloTCHA NOoTepneBLUNM, OOHAKO OT 3TOM0 OHM He NMLWAalTCA KavyecTBa HananeHus. B
TO Xe BpeMs Hesb35 NpuU3HaTb HanageHnem BoO34eNCTBME Ha NoTepnesBwero
aJIKOros1eM, HAPKOTUKaAMWN NN NHBIMWN O4YPMaHNBAOWNMKN BeWEeCTBaMU, €CJIN OHN Bblan
[o06poBONLHO NPUHATHI NoTepneswnM. Obs3aTeNbHbIn 06BEKTUBHbBIN NPU3HaK pa3bos -
NPUMEHEHNEe NN yrpo3a NPUMEHEeHUA HaCUINS, OMACHOr0 A1 XXU3HU UK 300P0BbS.
XapakTep HacuInsa CNyxXnuT 06 beKTUBHBIM KpUTEpUeM pasrpaHnYeHnss HaCUIbCTBEHHOI O



rpabexa n pasbos. HeonacHoe AN XXN3HW NN 300POBbSA HacUaMe CBUOETENbCTBYET O
rpabexxe, a ecam OHO COMPSXKEHO C peasibHbIM PAacCTPONCTBOM 300POBbS, TO €CTb
SABNSAETCSA ONacHbIM AN 340P0Bbs NoTeprneswero Mbo CTaBUT €ro Xn3Hb B peasibHYyo
0NacHOCTb, TO AesHue npeacTtasnseT cobonm pasbonHoe HanageHwme. Mo ceoen
06bekTnMBHOWM CTOpOHE pa3bon NpeacTasnsdeT cobon cneyndmnyeckyo GopmMy XULLEHNS,
He nognaparnLwyto nog ero obuiee onpenenerHne. Ecnn nobasa nHaa popma xuweHns
XapaKTepusyeTcs Kak NMpoTMBOMNpaBHoOe 1 6e3Bo3Me3aHOE U3BbATUE YY)KOro MMYLLECTBaA,
To pa3bon onpeneneH B 3aKOHE HE KaK N3bATUE HY>)KOro MMYLLLECTBA, a Kak HanageHmne B
Lensax XMweHmsa 4y>xoro nmyuiectesa. OcobeHHOCTb pa3bos CoCTONT B TOM, 4TO €ro
COCTaB CKOHCTPYMPOBaH B 3aKOHe KaK (hopMasibHbIN: PaKT N3bATUA MMyLLeCcTBa U
MPUYNHEHNE NMYLLLECTBEHHOIO yuepba noTepneBlemMy HaxoaAaTCA 3a paMKaMu
06BEKTUBHOW CTOPOHbI 3TOro nNpecTyrnseHus. NMoatomy pa3bon NpnsHaeTCca OKOHYEHHbIM
npecTyrnjieHnemM C MOMeHTa Ha4aNa HanageHusa. Takoe cBoeobpasve cocTaBa AenaetT
HEBO3MOXXHOM CTaAuto NOKYLIEHMA Ha 3TO npecTynaeHne. CybbekTUBHaA CTOPOHa
pa3bosa xapakTepusyeTcs BUHOW B BUAE MPAMOro ymbicsaa. BUHOBHbIN CO3HaeT, 4To
coBepluaeT HanageHne, coeguHeHHoe C HacuaneM, OnacHbIM N5 XXU3HWU NN 300POBbSA
noTtepneswero, MbO C yrpo3on NMPMMEHEHNA Takoro HaCUInA, N XXenaeT ero
COBEepPWNTb. PYKOBOACTBYSACb KOPbLICTHLIMWU MOTMBaMW, OH NMpecsieayeT YKa3aHHYIo B
3aKOHE Leslb XMLWEHNSA Y4y)XOro nmyuiectsa. KsanndunumpoBaHHbIM cocTaB pa3bos
XapakTepusyeTcs YeTblpbMs NMPU3HAKaMU: a) rpynna sy, no npeaBapuTebHOMY
croBsopy, 6) HEOQHOKPATHOCTb, B) HE3aKOHHOE MPOHMKHOBEHNE B XXUULLE, NOMELLeHNe
UKW MHOE XPaHUIULLE, ) MPUMEHEHNE OPYXXUSA U NpeaMeTOoB, NCMNOJIb3YEMbIX B
Ka4vyecTBe opyXus. Tpu nepBbiX NpU3HaKa UMEIOT TO XKe caMoe coaep>XaHue, 4To npu
Kpa>ke unm rpabexxe. Ho B 0oT/iM4me OT HUX KBaIMPULIMPOBAHHLIN COCTaB HE COOAEPXUT
TaKoro nNpusHaka, Kak NpuYnHeHne 3Ha4YnTEeNbHOro yuiepba rpaxaaHuHy, NOCKOJbKY
cTeneHb obLecTBeHHOM onacHOCTM pa3bos HAaCTONIbKO BesMKa, 4TO pa3Mep
MPUYNHEHHOrO rpa>kgaHnHy yuwepba He nmeeT 19 XapaKTEPUCTUKN CYLLLECTBEHHOIO
3Ha4YeHns, ecnn, pazyMeeTcs, OH He OOCTUraeT KpUTepusa KpynHOro pasmMepa.
Cneundunyecknm npmnsHakom KeaandpunumnpoBaHHoro pa3bos, Bbipa>katowmm ero
0C06EeHHOCTUN KaK hOopMbl XMLLEHUNS, SBNSAETCHA MPUMEHEHMNE OPYXUSA UM NPeaMeToB,
NCNoJsib3yeMblX B KayecTBe opyxus (n. "r" 4.2 c1.162 YK).Pa3bown c npumeHeHnem
OpPY>XXNS NN NpeaMeToB, UCNOJIb3YEMbIX B Ka4eCTBe OpyXus, npeacrtasnaeT Hanbonee
onacHbIN BNA KBaNNuLUMPOBaHHOINo pa3bos, MOCKOJIbKY Npu Taknx obcTosaTenbCcTBax
OMAaCHOCTb AJIA XXWU3HW AN 340POBbS LA, NOABEpPrwerocs HanageHuo, CTaHOBUTCS
HaMHoro 6onee peasnbHon, 4em 6e3 3Toro NpmsHaka. OpyanaMu NpecTyngeHns B aHHOM
cslydae MoryT ObiTb: a) opy>xue, B COBCTBEHHOM CMbIC/1e 3TOro cnoBa; 6) npeameTsl,
KOTOpPbIE OPY)XXMEeM He ABNAITCSH, HO UCMOJIb3YIOTCA B KavecTBe opyxus. MNMofg



npeaMeTaMu, NCMNoJib3yeMbiMU B Ka4YeCcTBE OpYyXus, cnegyeT NoHMMaTb Ntobble
npenmMeTbl, C MOMOLLbIO KOTOPbIX MOTeprneBweMy MOryT ObiTb MPUYNHEHDBI CMEPTbL UN
TeNecCHble MOBPEeXXOEHUS, ONAaCHbIe AN XXU3HU UK 300P0BbSA: TONOPbI, IOMUKN,
AyOuHKN, 6puTBbLI, HOXK U T.4. He nmeeT 3Ha4vYeHUs, 6b1nm N1 3TU NpeaMeThl
MPUroTOBJIEHbI 3apaHee crneunanbHo ans pa3bonHOro HanageHns Uanm cny4yamHo
OKa3aJInCb NoA PyKOM BUHOBHOIO 1 Bblsn B3AThbl UM Ha MecTe npecTtyrnseHus. MNMog
NMPUMEHEHNEM OPYXXNSA NN UHbIX NPEeAMETOB A0JIKHO MOHUMATbCS Kak hakTnyeckoe nx
NCNosib30BaHMe AN NPUYNHEHNA Bpeda 3[40POBbI0 YesioBeKa, TakK N UX AeMOHCTpauuns
yrpo3on HemMeaJ/IeHHOro UCMnoJsib30BaHUA B nNpouecce HanageHus. Yrposa 3aBeomMo
HEero4HbIM OPY>XXMEM NN UMUTALMNEN OPYXUA (HanpuMmep, MakeToM NucTosieTa uin
CTapTOBbLIM NMUCTONIETOM) Be3 HaMepeHNsa NCMONb30BaTb 3TN NpeaMeTbl AJ19 HaHeCeHNs
TeNeCHbIX MOBPEXOEHNIN, OMACHbIX AN XXWU3HN NAW 300P0BbS, HE MOXXET
pacCMaTpUBaATbLCA KaK BOOPY>XXEHHbIN pa3bon. OaHakKo, y4nTbiBas, 4TO NOTepneBLUNN
CybbeKTMBHO BOCMNPUHMMAET HanageHNe Kak peasibHO YrpoXKatoLllee ero »XMUsHm nam
300pPOBbI0, TaKoe HanageHmne A0JIKHO KBaandunumpoBaTbCs Kak pa3bon,
npeaycMoTpeHHbIn 4.1 ¢T.162 YK. N'pynnoBon BOOpYXeHHbIN pa3bon cnenyet
oTrpaHnymeaTb OT BaHOUTM3Ma. [NocnegHNIN, XapakKTepnsyeTca NPU3HaAKOM
YCTOMYMBOCTN BOOPYXKEHHOW rpynmnbl U HAaIMYMEM CneunasbHON Lenm

CybbeKTMBHO BOCNPUHMMAET HanageHNe KakK peasibHO YrpoXKatoLlee ero »XMUsHm nam
3[00pPOBbIO, TaKOE HanageHmne A0JIXKHO KBaandnumpoBaTbCs Kak pa3bon,
npeaycMoTpeHHbIn 4.1 ¢T.162 YK. N'pynnoBon BOOpYyXeHHbIN pa3bon cnepgyet
oTrpaHnymeaTb oT 6aHaMTU3MA. [TocneaHU, XapaKTepunlyeTcsa NPU3HaKoOM
YCTOMYMBOCTN BOOPYXKEHHOW rpynmnbl U HANIMYMEM CheunanbHOW Lenn HanageHns Ha
rpa>kgaaH unam opraHmsauun. MNMpum 3ToM, Kak NpaBuo, CTaBUTCA 3aja4a COBEPLINTb
HeonpeaesieHHoe YMC/I0 TakKMX HanageHuin. A pasbon cosepluaeTcs 06bIYHO OQHOKPATHO,
nocse yero rpynna pacnagaetcsa. Ocobo KBannpuunpoBaHHbIA cocTasB pa3bosa nmeet
MeCTO NpWU HanN4YmMm XoTs 6bl 0AHOr0 N3 CNefyrLWMX YeTblpex NPU3HAKOB: a)
opraHm3oBaHHasa rpynna, 6) B uensax 3aBnageHnUsa MMyLLEeCTBOM B KPYNHOM pa3mMepe, B) C
NMPUYNHEHNEM TSXKKOIro Bpena 340p0Bblo, M) INLOM, paHee aABa nnun bosee pasa
CYAMMbIM 3a XuuweHne nnbo BbIMOraTesnbCTBO. [1epBbin N NOCNeaHUN U3 3TUX NPU3HAKOB
MMEIT TO )Ke cofep)XaHue, 4TOo 1 Npu gpyrux popmax xuweHusa. Btopon oTpakaeT
crneundunky 3akoHogaTeNIbHOM KOHCTPYKLUMK pa3bosa: ecnm npm Npodnx hopMax XnLLeHMS
pa3Mep XxapakTepusyeT KOJIMYEeCTBEHHYIO CTOPOHY MPUYNHEHHON0 MMYLLLECTBEHHOI O
ywepba (To ecTb NnocnenCcTeuin), To NPUMEHUTENLHO K pa3boto KpynHbIN pa3Mep
XNLWEHNA COCTaBNsAET Uesb (CyObeKTUBHbLIN NPU3HAK) NPeCcTYneHNs, MOCKOJbKY
nocnencTBnsa BbIXOOAT 3a paMKM 06 BbEKTUBHOW CTOPOHLI pa3bos. MpuinHeHne TA)XXKKOro
Bpela 340pOoBbI0 NoTepnesLero (n. "B" 4.3 ¢T.162 YK) asnaeTcs cneumnpmyeckmum



npun3Hakom ocobo kKBanupuumnposaHHoro pasbosd. Pasbon, coeguHEHHbIN C MPUYNHEHNEM
TSXKKOro Bpena 340p0Bbl0, 03HAYaeT, YTO COBCTBEHHUKY, APYrOMY 3aKOHHOMY
BNagesibuy nMyuiecTsa Uan UHbIM N1UaM ONs NPEeoAoSIEHUSA NX CONPOTUBAEHUS nnbo ¢
LeNblo YAep>XXaHna nMyLLecTBa HeNnocpeacTBEHHO NOC/e 3aBlafeHNa NPUYNHAETCS Bpea
340poBbi0, 061agatoWnn Npnu3HakaMmm, nepeymncsieHHsiMm B 4.1 ¢T.111 YK.
JononHUTENbHON KBaMPMKaLMKM No 3TON CTaTbe He TpebyeTcs, Tak KakK gAaHHas
Pa3HOBMAHOCTb KBaNNpuuUMpoBaHHOro pa3bos oxBaTbiBaeT haKT NPUHNHEHNS TAXKKOIr0
Bpena 340poBblo. OA4HaKo cnefyeT MMEeTb B BUAY, YTO MOCAraTesIbCTBO Ha XU3Hb
BbIXOAMNT 3a PaMKN LAaHHOro npecTtyrnseHus. NMostomy npu4ynHeHne cMepTun
noTepneswemMy TpebyeT OONONHUTENIbHOW KBaIMPUKALNN.

3. OTnAmumsa rpabexxa u pasbon

C HaYana genctema YronoBHOro kogekca Poccnmnckon depepaumnm y CyaoB BO3HUK pag,
BOMPOCOB Npu KBanndunkaumm 4eNCTBMN N1, BUHOBHbIX B COBEPLUEHNN KpaX, rpabexen
n pasbonHbix HanageHunn. NneHym BepxoBHoro Cyna Poccuinckon depepaumm He pas
obpawanca kK aTon npobneme, naBas cygam HeobxoamMble pasbsaACHEHUSA NO
NPUMEHEeHUo YroJIOBHOIoO 3aKoHogaTenbCcTBa 06 OTBETCTBEHHOCTM 3a NocsAraTesbCcTBa
Ha 4y>X0€e UMyLLecTBoO.

Hepenko Bbi3blBAaeT onpeneneHHble 3aTpyaHEHUS B CyaebHOoM NpakTuke oTrpaHnyeHne
rpabexxa oT pa3bos.

pabex - aTo 6onee onacHasa opMa XULLLEHNSA, YEM KpParka, MOLLEHHNYECTBO,
npuceoeHue n pactpata. OH onpenenseTcsa B YroJlOBHOM Kogekce POCCUINCKON
depepaunm Kak OTKPbITOE XULLEHNE YY)KOro uMyLecTBa, coBeplueHHoe 6e3 Hacunns
(4.1 cT.161 YK) nnbo coegnHeHHOEe C HaCcKUIMeM, He ONacHbIM 151 XXNU3HU U 30POBbA
notepnesBwero Mbo C yrpo3on NpUMEHEHNs TaKoro Hacnnmsa (N. «r» 4.2 ¢1.161 YK).
Pa36boin - 3To HanageHne B Lensax XULLEHNS Yy>KOro nMyLlecTBa, COBepLUIEHHOe C
npUMeHeHneM HaCcunms, onacHoOro A4S XXU3HN NAK 300p0Bbs, NMMBO C yrposon
nPMMeHeHnsa Takoro Hacnnms (ct.162 YK).

Onsa otrpaHuydeHns pa3bosa ot rpabexxa Heobxoanmo nmMeTb B BUAY, 4To pa3bon
npeacTtaBngeT cobon HanageHme B Lensax XUWEHNSA Y4y)>KOro nMyLecTBa, COBepLUIeHHoe C
npUMeHeHneM HaCcuams, ornacHoro Ans XXW3HN UK 300poBbs, MO0 C yrposon
NMPUMEHEeHNsA TaKoro Hacunms, a rpabex - OTKPbITOE XULLEHME HYY>XKOr0 NMYLLLECTBA,
KOTOpoe npeanosnaraetT BO3MOXXHOCTb MPUMEHEHNA HACUINSA, HE OMACHOIr0 AN XXU3HN U
300pOBbA NOTepneBLlero.



(naBHOe oTn4me rpabexka oT pa3bos cOCTOUT B CTENEeHU MHTEHCMBHOCTU N obbeme
Hacunusa, nbo pasbon Bcerga cBsi3aH C HACUIMEM, ONACHBLIM 019 XXU3HW UK 340PO0BbLS, B
TO BpeMs Kak rpabexx moxxeT ObITb coBeplueH 6e3 Hacnnusa nnbo ¢ HacUInNeMm, HO He
onacHbIM 19 XXU3HW 1 300p0BbSA NoTepneswero. OnpeaeseHne NnocnenCcTenn
hun3myeckoro HacnAns, Kak npu rpabexxe, Tak n nNpu pasboe xoTa n nmeeT
CyLLeCTBEHHOE 3HaYeHne oNsg NpPaBuIbHOro pasrpaHU4YeHns AaHHbIX COCTaBOB
npecTyrnJjieHnn, HO 3TUM YCTaHOBJIEHME CTENEHN HAaCUINS eLe He ucyepnoiBaeTcs. Bo
BCEX CJ/lyqasax npMMeHeHusa ru3nyYeckoro Hacuaus, Kak npu rpabexxe, Tak n npu pasboe
cniefyeT yUYMUTbIBaTb HE TOJIbKO MOCNenCTBUA (PU3NYECKOro HAaCUInA, HO N gpyrue
obcToATEeNbLCTBA MO Aeny, B HaCTHOCTM Crocob AencTBUSA BUHOBHOIO NpY NPpUMEHEHUN
3TOro HACWINSA, UMEKLWNI Ba)XHOE 3Ha4YeHmne Aasa KBaanguKaumm CooesiHHoro.

dencrtena nuua no 3aBaageHuUto YY>XUM NMYLLECTBOM, COeaUHEeHHble C PU3NYeCKNM
Hacnnnem, nocneancTeBmna KOToOporo oxsaTbiBatoTCA NOHATNEM HACUNIbCTBEHHOI O
rpa6e>Ka, HaONeXUT KBanngpuumpoBaTb Kak pa360|7| BO BCeX CJly4HadaX, KOrga B MOMEHT
npnMeHeHmMAa 3Toro HaCMJinad OHO ABJIAETCA PE€aJibHO OMaCHbIM 0114 XXN3HN NN 300P0OBbA
norTepnesLuero.

B psae cnydyaeB pusnyeckoe Hacuame, xapakTepHoe O HaCubCTBeHHoro rpabexa,
MOXXET SIBUTbCA CMOCOBOM Bblpa)KeHUS yrpo3bl HACUJIMEM, HE ONACHbIM AN XXU3HU U
300pOBbS NOTepneBLlero. B Taknx cnyvyasax KBanandumkauns 4eENCTBUN BUHOBHOIO
[OJDKHA NPONCXOAUTL C YH4€TOM XapakKTepa 3TOW yrpo3bl, @ He pakTU4eckun
NPUYNHEHHOr O Bpeaa.

Yrpo3a, Bbipa)keHHas, HanpuMmep, C10BaMun «ybblo», «3apexxy» 1 T.M., TaK XXe Kak
yrpo3a, Bblpa)xeHHas NnocpencTBom «obewaHnsa» NCrosib30BaTb NPOTMB NOTEPMNEBLLEro
opy>Xmne unn gpyrme npegmeTbl, 00 beKTUBHO ero 3ameHswwme, nnbo geMoHCTpauns nx
nepen notepnesLlnM, BOCMIPUHMMaEMas UM MMEHHO KaK yrpo3a Hacuanem, onacHbiM s
€ro XXWU3HW UAn 340P0BbS, ABAATCA NCUXNYECKNUM HACUIINEM, XapPaKTEPHbIM TOJIbKO A4
pa3bos.

HenpaBuabHas oLeHKa XapakTepa Yrpo3bl MOXXET UMeTb MEeCTO He TOJIbKO Toraa, korga
OHa BblpaKeHa B HeonpeaeseHHon opMe, HO AaXke U Torga, Korga yrposa gu3ndyecknm
HaCUJIMEM Bblpa>KeHa NPeCTYMHUKOM BrOJIHE OnpeaesieHHO.

Yrpo3a NnpuynHnUTbL QU3NYECKOe HaCcuIne Npu 3aBNageHNNn Yy>KUM UMYLLLIECTBOM MOXKET U
He OblTb peasibHON B 06 EKTUBHOM CMbIC/IE 3TOrO CJIoBa. TeM He MeHee, 1 B 3TUX
C/lyydasix, ecnum noTepneBLUNA BOCAPMHUMAET Yrpo3y, X0Ts 6bl 1 MHUMYI0, KakK peasibHyto
N BUHOBHbIN MMEHHO Ha 3TO U PacCYUTbLIBAET, COBEPLUEHHbIE BUHOBHbLIM AENCTBUS



HeobxoanMo KBaMpUUNPOBaTb B COOTBETCTBUM C XapaKTepPOM 3TON Yyrpo3bl.

Bonee cnoXXHbIM ABASETCA OTrpaHN4YeHne HacuabCTBEHHOro rpabexka ot pa3bos, koraa
NCMXU4ecKoe Hacuame nNpu 3aBaageHNn Yy>KMM NMMYLLLECTBOM Bblipa>kaeTCsi BUHOBHbIM
HeonpeneneHHo. TakoBbIM MCUXNYECKNM HaCUJINEM ABASIETCH, HanpuMep, yrposa:
«OTOoanm geHbrun, a 7o bygeT xyxe!» n T1.n.

MpPecTynHUK B 3TUX CJIyYasix NPSIMO He BbiCKa3bliBaeT HaMepeHns ybmuTb noTepnesLlero,
NMPUYNHUTL BPeL ero 340poBbsa MB0 XKe NpuMeHnTb K HeMy ntoboe apyroe Hacuauve,
onacHoe O/ XXU3HW UaKN 340POBbS, HE AEMOHCTPUPYET Nepen NoTepnesLlM oOpyXmne
WA NHble NpeaMeTbl, 006 bEeKTUBHO ero 3aMeHstoLme.

MpUMEHNTENbHO K TaKUM CJly4asiM BOMPOC O NPU3HAHUN B AENCTBUAX BUHOBHOIO
rpabexxa nnm pasbosa pewaeTca cnegyowmm obpasom. MNpexae Bcero, Heobxoammo
YYUTbIBaTb F1aBHOE - Cy6bEKTUBHOE BOCNPUATME NOTEPNEBLLUMM XapaKTepa
NPUMeHAEeMON BUHOBHbLIM yrpo3bl. OOQHAKO 3TO 06CTOATENbCTBO HENMb3A pacLeHBaTb B
KayecTBe €4UHCTBEHHOI0 KpUTEPUSA A0S pa3rpaHNYeHNs YKa3aHHbIX COCTaBOB
npecTynaeHnin, NoCKoNbKy CybbeKTUBHOE NpeAcTaB/ieHMe NoTepneBLero MoXeT bbiTb
HepeOKo HeaAeKBATHbLIM peasibHOMY COOEP>XKaHMIO YrPO3bl, Bblpa)KeHHOM
HeonpeaesieHHOo B TOMN UIn nHon popMe. Mo3ToMy B TaKMX ClyHasx Cyd A0JIKEH
BCECTOPOHHE NMpoaHan3npoBaTb KOHKPETHYIO 06CTaHOBKY COBEPLUEHNSA NPECTYN/IeHNs
(MecTO, BpeMs, BO3SMOXXHOCTb M03BaTb Ha NOMOLLb U T.M.), y4€CTb 0O bEKTUBHbIN
XapakTep OeCTBUA BUHOBHOIO U BCe ApYyrue hakTnyeckne obctoatTensCcTsea rno geny u,
NCcxoas N3 3TOro, pewmnTb BONPOC 0 KBanndunKaumm 4encTBmuin BAHOBHOIO.

B Tex cnyyasx, Korga yrpo3a HaCUJMEM Mpu 3aBJslaAeHUN YY)KUM NMYLLLECTBOM
Bblpa)KaeTCsl NPeCcTynHMKaMu HeornpeaeneHHo, a NoTepneBLne BOCNPUHMMAIOT ee Kak
yrpo3y HacuaMeMm, onacHbIM ANA XXU3HW UK 340POBbSA, OAHAKO XapaKTep NocsienyoLwmnx
AEeNCTBUIA BUHOBHbIX CBUAETENbCTBYET O TOM, YTO OHU HE »Kefanau NPUMEHUTb B
OTHOLUEHUM NOTEPrEBLLUEr0 TakOe HacuIne, UX OeNCTBUSA CriegyeT pacCMaTpmMBaTh Kak
HaCUNbCTBEHHbIN rpabex.

B cynebHom npakTnke n3BecTHble TPYAHOCTU Npu pa3rpaHnyeHun rpabexa n pasbos
BbI3bIBAIOT U Takme cjiiy4aun, Korga npuv 3aBaafeHnun 4y>XKMM nMyLLLeCcTBOM BUHOBHbIN
yrpo><aeT rnotepnesLleMy onpenesieHHbIM HacuameMm, NnpuBegeHne KoToporo B
NCMNOJZIHEHNE MOXXET Bbi3BaTb pPa3/IM4yHbie NOCNeACTBUSA, HA4YMHaAA OoT Noboes N nNerkoro
BpeLa 340pPOBb0 N KOHYAs CMepPThIo Nnua. TakuM Hacuanem ABnseTCs, HanpuMmep,
yrpo3a nsbumneHunem.



Bonpoc 0 KBanngpukaunm 4eNCTBUN BUHOBHOIO B 3TUX C/y4asX AOJ/DKEH pellaTbCs
aHaNIOrMYyHO TOMY, KakK U NpU HaM4YUN Yyrpo3bl, BbIPa)KEHHOWN HeomnpeaesieHHo, T.e. C
y4eToOM Kak Cy6beKTUBHOIro BOCMPUATMSA NMOTEPNEBLLUNM XapaKTepa yrpo3bl, Tak N BCex
Apyrux obCcTosTeNnsCTB Aena.

HeobxoanMo Tak)Xe y4nTbiBaTb, 4TO pa3bon CHNTaeTCa OKOHYEHHbLIM Y)Ke C MOMEHTa
OCYLLEeCTB/IEHNSA HanaAeHUs Ha JIMYHOCTb HEe3aBUCMMO OT TOro, 6bi1a M 4OCTUTHYTa
Lenb 3aBlafeHNSA YYXKUM UMYLLLECTBOM UM HET.

MNneHym BepxoBHoro Cyna P® B noctaHoBaeHUn oT 27.12.2002 r. Ne29 «O cynebHon
npakTUKe No genam o Kpaxke, rpabexxe n paszboe» NOACHWUA, 4TO rpabexx Kak 1 Kpaxka
NMPU3HaeTCAd OKOHYeHHbIM C MOMEHTa 3aBJIALEHNSA YY)KUM UMYLLECTBOM U NoJly4YeHus
peanibHOW BO3MOXXHOCTM PacnopsiXKaTbCA 3TUM UMYLLLECTBOM KaK CBOUM COOCTBEHHbIM.
Pa3nnyHble MOMEHTbI OKOHYaHUSA 3TUX NPECTYNJIeHNN 00 bACHAITCS TeM, 4TO Npu pasboe
NPecTynHUK AOMNOJHUTENbHO NOoCAraeT Ha Takue Bnara NMYHOCTU, KaK XXU3Hb UK
300pOBbE, B TO BpeEMSA KaK Npu rpabexke nocAratenbCTBO HanpaB/ieHO Ha 3HAYUTENIbHO
MeHee LeHHble 6nara - TefleCHy0 HEMPMKOCHOBEHHOCTb 1 cBOBOAY NMNYHOCTN.

Tak e MneHyM noayepkHys, 4To rpabex byneT cHNTaTbCst OKOHYEHHbIM
npecTynieHneM Nnllb B Cly4asix, KOrga y BAHOBHOIO eCTb peasibHas BO3MOXXHOCTb
NoJIb30BaTbCA MW PacrnopsiXKaTbCs NOXULLEHHbLIM MO CBOEMY YCMOTpPeHMto. Hanpumep,
06paTUTb TakKoe MMYLLLECTBO B CBOI MOJIb3Y UK B NOJb3Yy APYTrMX JINL, PacnopsanTbCs
UM C KOPBLICTHOW Liesiblo MHbIM 06pa3oM. Bo3HMKanu BONPOCk!, Kak KBaangunumnpoBaTb
NEeNCTBUS N1, KOTOPbIE N3BAIN NMYLLLECTBO C LIeJIbl0 BPEMEHHOI0 UCMNOoJIb30BaHUA Nnbo
€ro YHUYTOXXEHUS, NoBpeXxaeHus 1 T.n. MsyvyeHne cynebHom NpakTUKM NoKa3ano, 4To
MHOIrMe cyabl He Npu3HaBaan rpabexom oTKpbITbie AENCTBUSA, HAaNpPaBJ/ieEHHbIE Ha
3aBNlafeHne Yy>KUM NMYLLLECTBOM C LieJIblo ero YHUYTOXXEHUS, COBEPLLUEHHbIE U3
XYJIMFaHCKNX Noby )X AeHNI, NN B LEeNIsiX BPEMEHHOI0 ero Ncnosib3oBaHus, 1mMbo B CBA3M
C BEeNCTBUTENbHbLIM N NMpeanosiaraemMbliM NPaBoM Ha 3TO MMYLLECTBO.

MneHyM pa3bsACHW, 4TO, €CNN ML, U3bIMasi UMYLLLECTBO, NPecsieoBaNo KOPbICTHYIO
Lenb, CoaessHHOEe B 3aBUCUMOCTM OT cnocoba 3aBnafeHUst UMyLLLECTBOM [O0JIKHO
KBaNMMULMPOBATLCSA MO COBOKYMHOCTU C APYrMM npecTynaeHnem (Hanpumep,
XYJINraHCTBOM, U3HacKoBaHNEM). Y Cy0B BO3HUKAOT Npobnemsl ¢ KBanndunkaumnen
rpynnoBbIX Kpax, rpabe>xen n pasboes. B 4acTHOCTH, B cyaebHOM 3acefaHnm He BCcerga
BbISICHS1JI0Cb, COCTOSI/1aCb SN NMpeaBapuTesibHas A0r0BOPEHHOCTb MeX Ay COy4YacTHUKAMMU
COBEPLUEHHOr0 UMUK NpecTynaeHus, 6binm N1 pacnpeaeseHbl Ppoaun B LEenax
OCYLLIeCTBJIEHNS NPECTYNHOro 3ambic/la U T.M. B pe3ynbTaTe AaBanacb HernpaBubHas
lopuanyeckas oueHKa AeNCTBUSM YYAaCTHUKOB rpynmnoBbiX NPEeCcTYMN/IeHNN. XapakKTepHo,



4YTO B OTJIN4Me OT CT. 158 YK PO, B KOTOpPYIO Obl/IN BHECEHBI CYLLLECTBEHHbIE N3MEHEHUNSA U
OOMOJIHEHMSA, B ANCNO3NLUUN CT.CT. 161 1 162 YK P® 3akoHogaTesib HE BHEC NU3MEHEHU.

Mo3TOMy B 3aBMCUMOCTM OT Toro, bbi1a nan HeT NpeaBapuTesbHasa 4OrOBOPEHHOCTb
y4aCTHUKOB rpynnoBoro rpabexxa nnm pasbos, nx 4encTema HagaexuT
KBaIMPnuUMpoBaTb COOTBETCTBEHHO: MO 4. 2 CT. 161 nnm 4. 2 cT. 162 YK PO, - ecnum bbina
Takasa OOroBOPEHHOCTb, M No 4. 1 cT. 161 uanm 4. 1 cT. 162 YK PO, - ecnm He BbIs10. 3aKOH
He npefycMaTpuBaeT KBAaAMPUUMPYOLWEro Npu3Haka - CoBeplleHne XULWEHUSA Yy>K0ro
nmyulecTBa nytem rpabexxa nnam pazbos Tonbko rpynnon nuuy 6e3 npeaBapuTenbHOro
CroBopa. B KOHKpPETHbIX C/lydasaX pevyb MOXKET UATU O rpynne Anwb Kak 06
obcToATEeNnbCTBE, OTAr4YatoLWweM Haka3saHme (M. «B» 4. 1 cT. 63 YK PO).

NneHyMm pasbacHu (N. 20 NoOCTaHOBMIEHUSA), YTO €C/IM B XO4e COBEPLUEHNSA XULLLEHNSA
YY>KOro MmyLecTsa 6b110 YMbILWIEHHO YHUYTOXKEHO UJIN MOBPEXOEHO NMYLLECTBO
noTepnesLUero, He ABMSABLUeeCa NpeaMeToM XuweHus (Hanpumep, mebenb, bbiToBas
TexXHWKa n gpyrme seliun), cooesHHoe cnefyeT OOMOJIHUTENIbHO KBaMuUMpoBaTb MO
CT. 167 YK P® npu ycnoBum NpuYNHEHUS 3Ha4YnmTenbHoro yuepba. o nocieagHero
BPeMeHU y CyA0B He DOblNI0 ACHOCTU, B KaKMX Ciy4asax rpabex cnenyet
KBanuunumpoBaTb Mo M. «r» Y, 2 cT. 161 YK PO (Kak coBepLUeHHbIN C MpUMeHeHneM
HacUANA, He oNacHOro Anas XusHum n 3goposbs). C y4eTtoM owmnbok Mnenym B n. 21
pPa3bACHWI, 4TO MOA HAaCU/INEM, He ONacCHbIM OJ15 XXU3HU U 300POBbSA, cefyeT, B
4aCTHOCTW, MOHMMaTb CBA3bIBaHWE PYK, MPUMEHEeHNe Hapy4YHNKOB, NoMeLLleHne B
3aKpbliTOoE nomMewieHue n gpyrmne nogobHele cnydan. B n. 23 noctaHoBneHUS
paccMaTpuBaEeTCs, Kak KBanupuunpoBaTb AeNCTBUSA N1uUa, coBeplimnellero pasdbonHoe
HamageHue C NCrosib3oBaHueM opyxxusa. Kak paszbon JO/HKHO KBaIMpPULUNPOBaTbLCA
BBeJeHNe B OpraHn3M rnotepresLllero onacHbIX A5 XXU3HU U 3[10P0BbS
CUNbHOOENCTBYIOLWUX, SA0BUTLIX UKW O4YPMaHUBAIOWMX BeLeCcTB C Luefblo NpuBeaeHuns
ero Takmm cnocobom B becrnomMoLliHoe COCTOosIHME U 3aBNafeHNs YY)KUM UMYLLLEeCTBOM (.
23).

[aHHble pa3bacHeHus MNeHyMa B LEesIOM y4YUTbIBaINCb B CynebHon npakTuke. BmecTe C
TeM No-pa3HOMY OLEHUBAINCb OENCTBUSA BUHOBHOIMO, YrPO>XXaBLLUEro HEroAHbIM OpYy>X1Uem
NN MMUTaUnen opy>xmsa. PaHee pa3bAaCHANOCh, 4TO B NOA0BHbIX CUTYyaunsax AeNnCcTBus
BMHOBHOIO c/sieayeT KBanmguumposaTb No 4. 1 cT. 162 YK P®. B 3TOM CBA3M Yy CYyO0B
BO3HMKAaJ1 BOMNPOC, KaK MOXHO, Yrpo>xas, Hanpumep, UrpyweyHbiMn NMCToneTom nnim
KMH>XaJIoM, peasibHO OCYLLeCTBUTb OeUCTBUSA, 3a KOTOpble HacTyrnaeT OTBETCTBEHHOCTb
Mo 4. 1 cT. 162 YK P®. Ucxoas n3 aTux coobpakeHnn B ab3. 3 n. 23 caenaHo
COOTBETCTBYIOLLEE YTOYHEHNE O TOM, YTO C Y4ETOM KOHKPETHbLIX 06CTOATENLCTB MO Aeny



coaestHHoOe BMHOBHbIM MOXeT OblTb KBaMPULIMPOBAHO 1 Kak rpabexx, ecnm
noTeprneBLUNA MOHMMaAJ, YTO EMY YIPOXKaOT HEFOAHbLIM UJIN HE3AaPSXKEHHBIM OPYXXMNEM
nmbo MMnTaunen opyxums.

3aKJiloueHue

B nocTtaHoBneHusax NneHyma BepxoBHoro Cyna, oTMe4yaeTcs, YTO Cyabl MOBbICUIN
BHUMaHME K PAaCCMOTPEHMNIO AeN 0 XmweHnsax n padbasapuBaHum HapogHoro nobpa,
rnyb>xe cTanm nccnenoBaTb 06CTOATENBbCTBA COBEPLUEHHbIX MPECTYN/IEHUN, BbISIBNAATb
MPUYNHBbI U YCNOBUSA, UM criocobcTaytowme, [obmBaTbCa HEOTBPATMMOCTU HaKa3aHuUs,
obecneymBatoT, 1 OCHOBHOM, NpaBuU/ibHOE NPUMEHEHNE 3aKOHOB 06 OTBETCTBEHHOCTM
BUMHOBHbIX 1 BO3MeLleHUn yulepba, NpMYNHEHHOr0 rocyapCTBEHHbLIM N 06 eCTBEHHbIM
opraHm3aumaMm pacxuTuTensamm, a Takxe anmuamMmu, HepaamBo OTHOCALLMMUCSA K
XPaHEeHUIo 1 pacxo4oBaHMIO HapoaHoro nobpa. BMecTte ¢ TeM lNneHym ykasan, 4To
CyAaM HaONeXUT akTuBn3npoBaTb 60pbby C XNLLEHNAMU FrOCYAAPCTBEHHOIO U
obuiecTBeHHOro nMyLLecTBa.

BcTpeyatoTcs cnyydaun, Koraa opraHbl CIeACTBUSA U CyAbl HE MOJIHOCTbIO BCKPbIBAOT
NPEeCTYMNHYI0 OEATENbHOCTb OTAEJbHbIX JINL U YCII0BUSA, CMOCOBCTBYIOLMNE XULLLEHNSAM;
HenpaBWbHO OTIrPAaHMNYNBAIOT OAHU BUAbI XULLEHWUIA OT APYrnX, BCAeACTBME Yero
HEBEPHO KBaNMPUUNPYIOT OENCTBUA PacXUTUTENEN, Ha3HavYaloT BUHOBHbLIM Mepbl
HaKa3aHus, He COOTBETCTBYIOLLNE TSKECTU COAEAHHOr0 U JIMYHOCTUN BUHOBHbIX
(HeobocHOBaHHO MArkMe nan, HaobopoT, Ype3MepHO CTPOrme Mepbl HakasaHus).



